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REVIEWS 

The Reconciliation of Government with Liberty. By JOHN W. 
Burgess. New York, Charles Scribner's Sons, 19 15. — xix, 394 pp. 

In his work on Political Science and Constitutional Law written 
some twenty- five years ago, Professor Burgess maintained that liberty, 
equally with government, should be "constitutionalized " — that is, the 
constitution should be not merely an instrument of government but also 
a constitution of liberty. The state, he argued, and not the govern- 
ment, is the true source of liberty ; and the sovereign, through the con- 
stitution, should create a realm of individual liberty and provide the 
necessary organs and procedure by which this domain may be pro- 
tected against the possible encroachments of the government. 

In the present volume he tells us that it has been the search of ages 
to find a political system , and the travail of ages to construct one , in 
which government and liberty may be reconciled and in which each 
may strengthen the other. To review the efforts that have been made 
by the states of Asia, Africa, Europe and America from the earliest 
times to the present to solve this problem of reconciliation is the rather 
large task to which Professor Burgess addresses himself. The test 
which he adopts for determining in each case whether the solution of 
the problem has been found is whether the sovereign power is organized 
" back of and independent of the government," whether the sovereign 
power thus organized has defined and established a realm of individual 
liberty, and, finally, whether it has provided proper organs and a pro- 
cedure for protecting this " realm of immunity " from invasion by the 
government. In every case where this has not been done , liberty has 
been sacrificed to government and the solution of the problem of recon- 
ciliation has failed of realization. 

Applying this test to the states of the past and the present, Professor 
Burgess finds that in few of them has a satisfactory solution been 
reached. In some of them the sovereign power has not been organized 
independently of the government ; in others the sovereign pcwer though 
organized separately from the government has failed to create by con- 
stitutional enactment a sphere of individual liberty; in still others, 
which fulfil both of these conditions, no organs or mode of procedure 
have been created for safeguarding the liberty thus defined against the 
encroachments of the government. Many of the European constitu- 

143 



I 4 4 POLITICAL SCIENCE QUARTERLY [Vol. XXXI 

tions, he points out, have provided for a separate organization of the 
constituent and legislative powers ; some of them contain bills of rights ; 
most of them provide for legislative bodies elected by universal man- 
hood suffrage and for government through ministries responsible to the 
legislature ; but they are all defective in that they have " discovered " 
no constitutional way of protecting liberty against the possible tyranny 
of the legislature, " this most ruthless organ of government." 

The chief reason why the European legislatures have not " realized 
their absolute powers " is to be found, we are told, in a rational 
philosophy of the state in the Teutonic countries and in the restraining 
influence exerted by the Roman and Oriental churches in the Latin 
and Slavic states (page 287). Professor Burgess's view that it is the 
influence of the Roman Catholic Church that has preserved the 
liberties of the French nation from the tyranny of the legislature will 
no doubt seem extraordinary to most Frenchmen. One is tempted to 
ask why, if it is the influence of the Roman Catholic Church that has 
served to restrain the French legislature from " realizing its absolute 
powers," this influence was powerless to prevent the legislature from 
outlawing and persecuting that same church, as French clericals main- 
tain it did by the laws of 1905 and 1907. The fact is, there is 
probably no legislature in Europe over which the church exercises so 
little influence today as that of France. 

Only in the United States of North America has the true solution of 
the problem been approximated. Here all the essential conditions 
laid down in the test adopted by Professor Burgess are present. Never- 
theless, in recent years, he says, there have been signs of reaction, and 
we are further away from the true solution of the problem than we were 
twenty years ago. The acquisition of foreign territory from Spain and 
the doctrine of the Supreme Court that the constitutional guarantees in 
respect to civil liberty do not extend ex proprio vigore to the territories 
thus acquired, but apply only when formally extended by act of Congress, 
mark a backward step. Furthermore, the adoption of the sixteenth 
amendment, the " crudest, most reckless bit of constitutional legislation 
known to our history" (page 369), removing the constitutional limi- 
tations on the power of Congress to levy taxes on incomes , and ' ' putting 
all property and all human effort at the mercy of the government " by 
authorizing it " to take whatever it will and in any way it will," appears 
to Professor Burgess to be an act fraught with grave danger to the 
liberties of the people and, therefore, a step backward in our progress 
toward the full and complete solution of the problem of reconciliation. 
Finally, he sees in the adoption of the initiative, the referendum, the 
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recall, and other new institutional forms of democracy , a breaking down 
of constitutional barriers the effect of which is leading us away from 
the path of true progress. 

In emphasizing the necessity of " constitutionalizing " civil liberty as 
a means of protecting it against the infringements of the legislature and 
the executive, Professor Burgess has undoubtedly laid down a principle 
of political science which is generally sound ; yet one can hardly avoid 
the feeling that he attaches an undue importance to formal constitu- 
tional prescriptions and to the separation of constituent and legislative 
powers. It is manifestly quite impossible to obtain from the study of 
mere constitutional texts any adequate idea of the civil liberty actually 
enjoyed in any country. It is idle to argue, for example, that because 
the constitution of France contains no bill of rights there are no guar- 
antees of civil liberty in that country. One cannot help feeling, Pro- 
fessor Burgess says, that the French statesmen are not disposed to give 
the liberty of the individual a place in their constitutional law. But, 
as every one knows, most of the French constitutions since 1789 have 
in fact contained elaborate declarations of rights, and the reason why 
the present constitution contains no such declaration is because it was 
not considered necessary to repeat it. Most of the French publicists 
today hold that the " principles of '89 " are in fact a part of the public 
law of France and that the legislature cannot infringe upon them with- 
out violating the constitution. ( Cf. , for example, Duguit, Droit Con- 
stitutionnel, volume ii, pages 6, 13; and Coumoul, Le Pouvoir Judi- 
ciaire, page 229). 

On the other hand, the constitution of Prussia contains various decla- 
rations in favor of liberty of speech, press, assembly etc. ; but, as is well 
known, this liberty is actually far less in Prussia than in France. Great 
Britain has no written constitution, the organization of state and gov- 
ernment are confounded , the legislature is omnipotent ; yet to argue that 
civil liberty is less protected in England than in Spain and Portugal 
where the sovereign power is organized " back of and independent" 
of the government, is to regard only forms and to ignore the real facts. 
It seems to the reviewer, therefore, that the rigid application of the 
tests which Professor Burgess adopts for determining the problem must 
often lead to the most unsatisfactory results in practice. It is very 
much like the old-fashioned classification of governments as monarchies, 
aristocracies and democracies, which puts governments as widely dif- 
ferent in fact as England and Persia in the same class, and governments 
like France and the United States, which have little in common, in 
another class. Moreover, it may be seriously doubted whether the 
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grounds upon which Professor Burgess attacks the sixteenth amendment 
to the constitution of the United States are well-founded. In fact, the 
amendment added nothing to the power of Congress in respect to the 
taxation of incomes. That power was already practically unlimited. 
The amendment merely changes the mode of procedure by dispensing 
with the necessity of apportionment. Furthermore, Congress has al- 
ways had an unlimited power in respect to the taxation of imposts, 
duties and excises, subject only to the rule of uniformity — a rale which 
imposes no limits as to the amount which may be levied. In respect 
to these forms of taxation, Congress is entirely free to " take what it will 
and in any way it will," provided only that the rate is uniform ; yet 
Professor Burgess sees no danger in the existence of such a power and he 
does not propose to limit it by constitutional amendment. Finally, if 
space permitted, it seems to the reviewer that it would not be difficult to 
show that the recent adoption of the various democratic " nostrums," 
such as the initiative, referendum and recall, is not incompatible with 
the doctrine of liberty, although many of us will agree with the author 
that some of them are of questionable expediency for other reasons. 

James W. Garner. 
University of Illinois. 

Growth of American State Constitutions from 1776 to the End 
of the Year 1914. By James Quayle Dealey. Boston, Ginn and 
Company, 19 15. — viii, 308 pp. 

This comparative study of state constitutions is the fourth published 
version of material originally printed by Professor Dealey seventeen 
years ago, and since then on three successive occasions revised and ex- 
panded. There is no better way of accomplishing pioneer research 
than to print and invite criticism, then to print again ; and the greatest 
service a critic can render to the tentative product is — with full realiza- 
tion of the author's difficulties — to speak his mind very frankly. In the 
opinion of the present reviewer Professor Dealey needs to correct certain 
radical defects in his manner of treatment before he can regard his work 
as completed. 

The volume is in three parts, dealing with the past, the present and 
the future of state constitutions. The first criticism that suggests itself, 
points of detail aside, concerns the arrangement of the first or historical 
portion. The successive instruments and their principal amendments 
are taken up mainly in a chronological order, modified to some extent 
by geographical considerations and by a distinction between old states 
and new. Much thought seems to have been expended upon this order. 



